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Current Topics. 


Appointment of Clerks to Justices. 

In the House of Commons on 22nd October, Sir WALDRON 
SMITHERS asked the Secretary of State for the Home Department 
whether he would set up a committee to inquire into all the 
circumstances connected with the appointment and remuneration 
of a clerk to justices with a view to bringing the present system 
into line with modern requirements and to make recommendations 
to that end. The Minister replied that a departmental com- 
mittee was appointed in April, 1938, under the chairmanship 
of Lorp ROCHE to inquire into the conditions of service of clerks 
to justices and their assistants, including qualifications, appoint- 
ment, remuneration, superannuation and duties, and to make 
recommendation as to any changes which might be considered 
desirable. The Minister said that the deliberations of the 
committee had to be suspended on the outbreak of the war, 
but he recognised that it would be very desirable, if practicable, 
that the work of the committee should be completed, and he 
was considering what steps could be taken to that end. The 
suspension of the work of the committee was one of the more 
unfortunate immediate results of the outbreak of war. The 
great majorivy of criminal offences are tried by courts of petty 
sessions and only a tiny minority of these are presided over by 
stipendiary magistrates. In a large number of the cases that 
come before these courts the accused is a person without any 
record of previous convictions, and it is obvious from this that 
the necessity for the activities of these courts to be guided by 
trained lawyers is one which is vital to the democratic system of 
government under which we claim to live. The question of the 
qualification of the borough and county clerks is still governed 
by the Justices Clerks Act, 1877, s. 7, which provides that not 
only barristers of not less than fourteen years’ standing and 
solicitors should be qualified, but also persons who have served 
* for not less than seven years as clerk to a police or stipendiary 
magistrate, or to a metropolitan police court, or to one of the 
police courts of the City of London: Provided that a person 
who for not less than fourteen years has served as, or as assistant 
to, a clerk to justices, may be appointed salaried clerk to the 
justices, in any case in which, in the opinion of the justices 
empowered to make the appointment, there are special circum- 
stances rendering such appointment desirable.’’ The need for 
reform of this provision after sixty-five years seems to be 
self-evident. . 


National Planning. 

THE planning debate in the House of Lords on 22nd October 
was begun by Lorp ReEiTH, who drew attention to the machinery 
of planning advocated in the reports of both the Uthwatt and 
Scott Committees, and asked His Majesty’s Government 
whether they proposed immediately to adopt some such essential 
first step in preparing post-war reconstruction. His lordship 
said that machinery for national planning should be settled 
now, and any machinery was better than none. In the social 
and economic and in the physical spheres, the machinery must 
be interdepartmental, and planning must not be the prerogative 
or responsibility of anyone, although one Minister should be 
ultimately responsible who would be the Minister of National 
Development with a committee of the departmental ministers 
concerned under his chairmanship. He was in favour of a 
commission rather than a department, and that commission 
should be subject to the Minister of National Development 
and to directions from Parliament. The country, he said, 
expected an early decision, first that the Government accepted 
the principle of the wholesale prohibition of the development of 
undeveloped land, subject to fair compensation, and secondly 
that local authorities should have wide powers of purchase 
where areas required development as a whole, and not merely 
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because of war damage. LORD ADDISON supported LoRD REITH 
and said that planning had failed in the past because there had 
been no satisfactory system for dealing with the acquisition 
and control of land and with compensation questions, and 
because a multiplicity of authorities had looked at small private 
interests rather than the big national interests. VISCOUNT 
SAMUEL submitted that the model of the Committee of Imperial 
Defence was a useful precedent, but opposed the creation of 
commissions, on the ground that they were not directly under 
the control of Parliament. Lorp LANG thought that the local 
rural and even parochial councils should be stronger and more 
representative than they are at present. LORD BALFOUR OF 
BURLEIGH thought that what was wanted above all was goodwill. 
LORD SNELL, replying for the Government, drew attention to 
the fact that in the Scott Report alone there were different 
recommendations affecting almost every Government depart- 
ment. In a black-out we could always go at a thrilling pace 
if we did not mind where we were going, but this was not a 
subject for slap-dash decisions, of which we might have to repent. 
Ineffective machinery was no solution to a complicated problem. 
The Government were not prepared to announce decisions until 
investigations of the recommendations had been further advanced. 


Registration of Title. 

Towarps the end of his speech replying to the debate on 
planning in the House of Lords on 22nd October, LORD SNELL 
referred to the recommendation of the Scott Committee that the 
registration of title should be made compulsory over the whole 
of England and Wales. The committee recognised that the 
extension of compulsory registration of title would, for reasons 
of staff and administration. take some time, but stated that it 
was Important that it snould be completed within five years. 
LorD SNELL said that it was obvious that the rate of extension 
must be determined, in part at least by the resources available 
to the Land Registry for the purpose. The*events of the war 
had restricted those resources. The building of the Land 
Registry had been seriously damaged by enemy action, and 
staffs had been greatly depleted by the demands of the services. 
The Lord Chancellor had, however, appointed a committee 
‘*to consider the recommendations made by the committee 
recently presided over by Lord Justice Scorr, and to consider 
whether it is practicable to give effect to it at the present time, 
and if universal registration of title to land is not immediately 
possible, to report in what localities, and by what stages 
compulsory registration on sale can best be brought about.” 
Lorp RUSHCLIFFE had promised to act as chairman of the 
committee. His lordship was not yet in a position to announce 
the names of those who could serve on it, but it would include 
representatives of both branches of the legal profession, and 
others conversant with the advantages which would follow 
upon the substitution of the transfer of land by registration for 
transfer by conveyance, as well as with the administrative 
problems connected with a further extension. 


Practising Certificates. 

THE time is approaching for the renewal of practising certi- 
ficates. All of these expire on 15th November, and they are 
renewable between that date and 15th December. The attention 
of solicitors is drawn to the new form of declaration for obtaining 
a practising certificate, which ss. 5 and 6 of the Solicitors Act, 
1941, lays down. The Registrar has a discretion to dispense 
with personal signature of the declaration in certain circumstances, 
such as illness or absence abroad of the applicant. The October 
issue of The Law Society’s Gazette records that the Council of 
The Law Society, on 11th September, 1942, passed the following 
resolution: ‘‘ Resolved that it be ordered under s. 38 of the 
Solicitors Act, 1932, that six weeks’ notice be not required from, 
and that a practising certificate in respect of the ensuing practice 
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year be issued on proper application being made under s. 37 of 
the Solicitors Act, 1932, to any solicitor who did not hold a 
practising certificate duly stamped and in force within twelve 
months of the date of his admission but held a certificate duly 
stamped and in force before Ist January, 1942, provided he does 
not come within cases (a) to (j), excluding (d) of s. 38.” It is 
accordingly advised that in completing para. 2 of the declaration 
a solicitor whose case is covered by the resolution should amend 
the form to read: ‘the provisions of s. 38 of the Solicitors 
Act (as re-enacted by the Solicitors Act, 1941) apply to me 
and I have duly given the notice required by that section in 
accordance with the order of the Registrar dated 11th September 
1942.”’ The Gazette further announces that owing to the additional 
work in preparing practising certificates, they will not be issued 
until fourteen days (instead of six as hitherto) after the declara- 
tions have been lodged. Before a practising certificate is issued, 
the annual contribution to the compensation fund must be 
paid under s. 2 of the 1941 Act, which comes into force on 16th 
September, 1942. Application for exemption under s. 2 (3) (b) 
on the ground that a solicitor hag been engaged in national 
service during any part of the preceding practice year should be 
made by letter to the Secretary of The Law Society. 


Licensed Premises and War Damage. 

IT was announced at the end of August, not long after the 
passing of the War Damage (Amendment) Act, that a committee 
had been appointed under the chairmanship of Mr. JOHN MorRRIs, 
K.C., *‘ to consider what will be the best means of ensuring, when 
rebuilding is practicable, that the provision of licensed houses 
in place of those destroyed or damaged by enemy action shall be 
planned with due regard to local requirements and in harmony 
with proposals for redevelopment and reconstruction, and that 
for this purpose due attention shall be given to questions of 
reducing and _ redistributing licences; and in particular to 
consider how best to co-ordinate the functions exercised by 
authorities responsible for schemes of reconstruction and 
development and the functions under the Licensing Act now 
exercised by the licensing justices and confirming and compensa- 
tion authorities.”” Paragraph 2 of the First Schedule to the War 
Damage (Amendment) Act, 1942, which contains the general 
amendments to the principal Act, provides that where war 
damage is sustained by premises in respect of which a justice’s 
licence was in force before the occurrence of the damage, any 
determination required for the purposes of the principal Act 
relating to the value of the premises or of any interest therein 
must be made on the assumption that the validity of the licence, 
and the prospect of the renewal thereof, were and would remain 
unaffected by the damage or by any circumstances connected 
therewith or any consequence thereof. The result of this provision 
is that loss or prospective loss of a licence is not to be taken into 
account in estimating a value payment of compensation for war 
damage to licensed premises. Although it may be argued that 
the reduction and redistribution of licences was an urgent 
necessity before and apart from the bombing, it is doubtful 
whether but for the bombing any radical alterations would have 
taken place. Possibly the answer to a claim for compensation 
for the loss of a licence is that such loss in its essence is not a loss 
in the value of property, but the kind of consequential business 
lost which a statutory scheme of compensation for war damage 
does not and cannot provide. 


The Statute of Westminster in Australia. 

THE opposition in the Australian House of Representatives to 
the introduction of a Bill to ratify certain clauses in the Statute 
of Westminster, it is gratifying to note, was based only on the 
ground that it could be interpreted in Australia, and especially 
abroad, as evidence of disunity within the Empire. It is 
interesting and important that it was for a similar reason that 
ratification was prevented five years ago, when the Bill for 
ratification was abandoned after its second reading. The case 
for the Government was stated in a monograph circulated to 
members of both Houses by Dr. Evatt, the Attorney-General, in 
which he said that the Bill would not in any way weaken the link 
between the Mother Country and Australia. Broadly speaking, 
the legal effect of the adoption of ss. 2 to 6 of the Statute of 
Westminster would be (1) an entirely obsolete Act—the Colonial 
Laws Validity Act—passed in 1865 would no longer apply to 
invalidate Australian legislation because of some conflict between 
that legislation and some Act of the United Kingdom; (2) the 
Commonwealth Parliament would remove any legal doubts about 
whether its legislation was for the peace, order and good govern- 
ment of the Commonwealth on any measure on which the 
Constitution gave the Commonwealth power to legislate, and, 
where deemed necessary by Parliament, whether it should be 
given extra-territorial operation; (3) the Parliament of the 
United Kingdom gave an assurance that Acts passed by it in 
future would apply to the Commonwealth only if both Houses 
of Parliament concur ; (4) the Commonwealth would no Jonger be 
bound to go through the quite unnecessary form of reserving for 
the King’s assent any of its legislation dealing with navigation 
and shipping, or declaring an Australian court to be a colonial 
Court of Admiralty, or any rules of the court relating to the 
practice and procedure of such a Court of Admiralty. The 





adoption of the sections, it was stated, would greatly facilitate 
the work of war legislation. After a number of speeches, mostly 
in opposition, the House eventually gave leave for the intro- 
duction of the ratification Bill. Both the course of the debate 
and the grounds put forward for the opposition to the Bill must 
give great cause for satisfaction throughout the Empire. Too 
much emphasis has in the past been laid on the power to secede 
from the British Commonwealth, contained in the Statute of 
Westminster, instead of on the voluntary collaboration of free 
peoples, for which it makes provision. The Australian debate 
shows that the power to secede is of little practical importance, 
because it is hardly likely to be invoked. Indeed, if the 
Australians could, it seems that they would prefer to revoke it. 


Post-war Reinstatement. 

No more welcome method of contributing to the morale of 
the fighting forces could have been arranged by The Law Society 
than that by which the Secretary recently sent a circular letter 
to every solicitor and articled clerk whose address was known 
to the Society and who was serving with the Forces to discover 
the number of persons whose previous positions would be open 
to them on their demobilisation, how many wished to avail 
themselves of the Society’s services in obtaining employment 
on demobilisation, and how many on demobilisation would 
attend a refresher course in law. We learn from the October 
issue of The Law Society's Gazette that 6,250 copies of the letter 
were sent out, and 1,552 replies from solicitors and 627 replies 
from articled clerks were received. A small number of replies 
is still being received every day. An analysis of the replies 
shows that 24 per cent. of the solicitors and 37 per cent. of the 
articled clerks will not have their previous positions open to 
them, and 31 per cent. of the solicitors and 32 per cent. of the 
articled clerks wish to take advantage of the Society’s services 
in obtaining employment on demobilisation. About 80 per 
cent. wish to take refresher courses on demobilisation, and the 
Council are considering the best way of providing them. Other 
professional bodies might well follow the lead set by the Council 
in this most important matter of regulating the flow back into 
employment after the war. 


Citizens’ Advice Bureaux. 

On the day after the outbreak of war 200 Citizens’ Advice 
Bureaux were opened in different parts of the country. The 
sudden opening of the floodgates of emergency legislation and the 
new and urgent problems of adjustment and change over from a 
peace to a war economy made it a matter of national importance 
that the average citizen should fully comprehend his legal duties, 
rights and remedies. There are now over 1,000 bureaux in all 
main urban and rural areas. Ninety per cent. of the staffs are 
voluntary, but the fullest official support is given to their work 
by the Government Departments. For the last two years the 
Ministry of Heaith has contributed £25,000 a year to the expenses 
of the bureaux. Local authorities have provided accommodation 
and rebates in rates, but the greater part of the cost is provided 
by voluntary subscription. About 200,000 questions are asked 
each month on such topics as children’s allowances, the services, 
workmen’s compensation, clothes rationing (the largest group at 
present), evacuation problems, food and fuel rationing, difficulties 
of transferred workers, and completing official forms in general. 
There are a number of auxiliary services such as the Poor Man’s 
Lawyer. With the help of lectures from the Inland Revenue 
Department workers have been able to answer questions from the 
hundreds of thousands of new income tax payers. The head- 
quarters of the organisation is at 26, Bedford Square, W.C.1, 
and those who can offer part or full time service could give their 
time to few better causes. 


Recent Decisions. 

In Hubert (Inspector of Taxes) v. Archbishop of Thyateira, on 
28th October (The Times, 29th October), WROTTESLEY, J., held 
that where the Archbishop was elected by the Patriarch of 
Constantinople and the Holy Synod of Constantinople in 1922, 
the latter of which exercised control over the Greek churches in 
England as well as over those in Western and Central Europe, 
and he received no stipend, but only voluntary contributions from 
churches in his diocese and a voluntary allowance from the 
Greek Government, and his administrative headquarters were in 
London, where he had resided since 1922, his office was a new 
office established in 1922, and was had and exercised in the 
United Kingdom, and that the voluntary contributions which 
he had received were all made by the givers, and received by 
the Archbishop by virtue of his office, and that he was assessable 
to income tax under r. 6 of Sched. E of the Income Tax Act, 1915. 

In Knupffer v. London Express Newspapers, Ltd., on 30th October 
(The Times, 31st October), the Court of Appeal (MACKINNON and 
GopparbD, L.JJ.) held that where branches of a society were in 
existence al] over the world and there were only twenty-four 
members of the society in England, one of the members of 
the society in England had no right of action for libel in 
respect of an article referring to the society in terms alleged 
to be defamatory, as it could not be construed as referring to 
him, the class to which he claimed to belong not being 
sufficiently small or sufficiently ascertainable. 
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Procedure in 1942. 
(Continued from p. 317.) 


Arbitration clause and repudiation of liability. 

Where one party to a contract containing an arbitration clause, 
under which all disputes arising out of the contract should be 
submitted to arbitration, repudiates his liability under the 
contract, and the other party accepts that repudiation and issues 
a writ for damages for breach of contract, the arbitration clause 
remains effective, nevertheless, and the party repudiating may 
obtain a stay of proceedings under Arbitration a ey s. 4 
o_o and Another v. Darwins, Ltd. (1942), 1 All E.R. 337 
(H.L.)). 

Steel manufacturers, in Sheffield, appointed agents in New York 
as sole selling agents of their tool steels. The company had 
complained that the agents were selling the steel for unsuitable 
purposes and that the company, accordingly, had to meet claims 
from dissatisfied buyers. The Company subsequently would 
accept new orders from the agents only on the strict understanding 
that they retained a percentage from the agents’ commissions 
in order to build up a reserve to meet claims from dissatisfied 
buyers. Ultimately the agents said that the company had 
repudiated the agreement and issued a writ for a declaration and 
damages. The company applied for a stay ; Cassels, J., refused 
astay. The Court of Appeal (Scott, MacKinnion, and Luxmoore, 
L.JJ.) held that the arbitration clause applied and that the judge 
had wrongly exercised his discretion in refusing a stay. The 
Ilouse of Lords dismissed the appeal. 

The arbitration clause ran— 

‘If any dispute shall arise between the parties hereto in 
respect of this agreement or any of the provisions herein 
contained or anything arising hereout, the same shall be referred 
for arbitration in accordance with the provisions of the Arbitra- 
tion Act, 1889, or any then subsisting statutory modification 
thereof.”’ 

Viscount Simon, L.C., said that repudiation does not end a 
contract; it takes two to end a contract, viz., the one to 
repudiate, the other to accept the repudiation (at p. 341). The 
present claim clearly arose ‘‘ out of” or “in respect of ’’ the 
agreement. The company admitted the contract but denied 
repudiation ; that was a dispute “ arising out of ’”’ the agreement. 

The House considered, explained and distinguished certain 
apparently inconsistent dicta in some of its own previous decisions, 
and in particular, the pronouncement of Lord Sumner, delivering 
the advice of the Judicial Committee in Hirji Mulji v. Cheong Yue 
S.S. Co. [1926] A.C. 497. (A decision of the Judicial Committee 
is not binding (Leask v. Scott (1877), 2 Q.B.D. 376,.380.)) Lord 
Sumner had there held that where the requisition of a ship had 
frustrated the performance of a charter-party, the charter was at an 
end, and with it the arbitration clause ; no dispute arose therefore 
‘under this charter,” which could be submitted to arbitration. 

A dispute, said Viscount Simon, whether the contract has 
been made, cannot go to arbitration under the clause, nor an 
allegation that the contract is void. In the first case, the sub- 
mission also, is in issue; in the second, it is alleged to be void. 
But if both parties agree that they made a binding contract, 
but the dispute is whether there has been a breach or whether 
one or both parties are discharged from further performance, 
this is a reference arising ‘‘ in respect of ’’ or with rege ard to,’ ; 
or ‘‘ under ”’ the contract (at p. 343). Nor does a contract ‘‘ come 
to an end ”’ upon frustration of its adventure ; the performance 
merely is discharged. Frustration depends upon an implied 
term (Joseph Constantine S.S. Line, Ltd. v. Imperial Smelting 
Corporation (1941), 2 All E.R. 165, 171). Thus, a dispute, whether 
frustration has supervened or not, is a dispute about an implied 
term, and is therefore within the arbitration clause (Scott & Sons 
v. Sel Sel [1923] S.C. (H.L.) 37, 41, per Lord Dunedin). ‘ The 
governing consideration in every case,” said Viscount Simon, in 
Heyman v. Darwins, Lid. (1942), 1 All E.R., at p. 344, ‘‘ must be 
the precise terms of the language in which the arbitration clause is 
framed.”’ 

Lord Macmillan said that the dicta of Lord Loreburn, L.C., 
and Lord Shaw, in Johannesburg Municipal Council v. Stewart 
[1909] S.C. (H.L.) 58, 54, 56, that a person repudiating cannot 
“found upon” a term in that repudiated contract, and the 
statement of Viscount Haldane, L.C., in Jureidini v. National 
British & Irish Millers Insurance Co., Ltd. [1915] A.C. 499, 505, 
that a person setting up a repudiation which goes to the substance 
of the contract cannot insist upon ‘‘ a subordinate term ”’ of the 
contract, these dicta, he said, did not bind the house. Repudiation 
—even if it is accepted—does not of itself abrogate a contract ; 
the party wronged can sue under the contract for the damages 
that the contract provides. The contract is not repudiated ; 
one of the parties has declined to fulfil his part ; this relieves the 
other party of doing his part. ‘ A partial breach leaves the 
arbitration clause effective ; why should a total breach abrogate 
it? The repudiation, not being of the contract, but of obligations 
undertaken by one of the parties, why should it imply a repudiation 
of the arbitration clause . . .”’ ? (1942), 1 All E.R., at p. 347. 

An arbitration clause, Lord Macmillan continued, is ‘ quite 
distinct ’’ from the other clauses. Those set out the obligations 








of each to each ; that does not impose on one party an obligation 
in favour of the other: ‘‘ It embodies the agreement of both 
parties that, if any dispute arises with regard to the obligations 
which the one party has undertaken to the other, such dispute 
shall be settled by a tribunal of their own constitution ’’ (at 
p. 347). Further differences exist. Thus, the usual remedy for 
breach of contract is damages; but an arbitration clause can be 
specifically enforced under the Arbitration Acts. Again, damages 
are as of right ; the court, however, can in its discretion, dispense 
with an arbitration clause. 

‘* The arbitration clause ... is not a stipulation in favour 
of either party ... the doctrine of approbate and reprobate 
does not apply to prevent a party who has declined to proceed 
further with the performance of his obligations . . . from 
invoking an arbitration clause in a contract .” (at p. 348). 
Lord Wright pointed out further aspects of a submission. 

“It is collateral to the substantial stipulations of the 
contract ; it is merely procedural and ancillary ; it is a mode 
of settling disputes, though the agreement to do so is itself 
subject to the discretion of the court’ (at p. 349). 

It is at the stage of pleadings that it falls to be decided whether 
the submission remains operative—and that depends upon its 
terms. ‘‘ Repudiation,’’ he observed, is used in several senses. 
It may mean a denial that there ever was a contract ; the sub- 
mission would then be inoperative. Or it may mean that 
consent was vitiated, e.g., by fraud; it would be a question of 
construction whether the submission was severable. <A_ third 
possible meaning is an allegation that, a condition having failed, 
the contract is not binding ; in such case the normal submission 
would remain operative. A fourth meaning is possible, as 
when one party admits the contract, but declares or shows by 
conduct that he will not perform it; such a dispute normally 
falls within the ordinary submission, unless the court declines 
a stay under s. 4. Where the other party accepts this repudiation 
and “* rescinds ”’ the contract, then if the repudiation was wrongful 
and the rescission rightful, the contract is ended—but only for 
future performance: ‘‘ It remains alive for the awarding of 
damages ’”’ (at p. 350). 

A dispute where the claim is for damages, and a dispute where 
frustration is in issue, Lord Wright thought, are equally within 
a submission of disputes ‘‘ under”’ or arising ‘‘ out of’? or ‘* in 
relation to”? a contract (at pp. 352, 353). The latter point, 
however, did not arise for decision in the present case. 

‘* T see no objection to a submission of the question whether 
there ever was acontract at all, or whether, if there was, it 
had been avoide® or ended. Parties may submit to arbitra- 
tion on any or almost any question. In general, however, the 
submission is limited to questions arising upon or under or out 
of a contract which would, prima facie, include questions 
whether it has been ended, and, if so, whether damages are 
recoverable, and, if recoverable, what is the amount ”’ (at 
pp. 3538, 354). 

Jureidini’s case could be distinguished because there was 
no submission except as to the amount of loss only, and because 
the arbitrator’s award on loss was to be a condition precedent 
to a right of action. The House there must be regarded as 
holding that since the dispute was on liability and the company 
had denied liability, the condition precedent had no application. 
Viscount Haldane’s observation there was obiter. A party who 
sued for repudiation, disputed liability and invoked the arbitra- 
tion clause is, “in truth, not reprobating the contract, but 
approbating it. He is using it as a shield against the claim ’ 
(at p. 355). 

Yet, even though the dispute is within the submission, the 
court may refuse a stay if this appears the better course. But 
the party opposing the ‘stay must satisfy the court that it ought 
not to stay. In this case the judge ‘exercised his discretion 
because the issue was one of law, and refused a stay. 

But an arbitrator is appointed to decide law as well as fact. 
This was an ordinary commercial dispute. 

‘If the submission is general... it will require some 
substantial reason to induce the court to deny its due effect 
to the agreement of the parties to submit the whole dispute, 
whether it includes both fact and law or is limited to either 
fact or law ”’ (at p. 355). : 
The speech of Lord Porter contains a detailed examination of 

the authorities. 

“ Strictly speaking,” he said, ‘* to say that, upon acceptance 
of the renunciation of a contract, the contract is rescinded, 
is incorrect. In such a case the injured party may accept 
the renunciation as a breach going to the root of the whole of 
the consideration. By that acceptance he is discharged 
from further performance and may bring an ac tion for damages, 
but the contract itself is not rescinded ” (at pp. 360, 361). 

Again, in cases of frustration, ‘‘ The contract is not frustrated, 
its future performance or the adventure is frustrated ” (at p. 361). 
So far as the Hiriji Mulji’s case laid down a different principle, 
despite its undoubted authority, it should not be followed. 


Appointment of sole arbitrator after default. 
Where, upon a reference, one party fails to appoint an 
arbitrator for seven clear days after the other party, having 
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appointed his arbitrator, has served the defaulting party with 
notice to appoint, the party who has appointed an arbitrator 
may appoint his arbitrator to act as sole arbitrator (Arbitration 
Act, 1889, s. 6 (b)). ‘‘ A mere statement to the other that, as a 
matter of law, the result will be that one arbitrator is a sole 
arbitrator, is not an appointment as sole arbitrator ’’ (Drummond 
v. Hamer (1942), 1 All E.R. 398, 403, per Atkinson, J.). 

The lease provided that if the premises became uninhabitable 
through fire, the rent should cease until the damage was made 
good. There was an arbitration clause. <A fire occurred and an 
attempt at settlement was made between the parties. The 
lessor appointed an arbitrator, and then gave formal notice 
that if the lessee did not appoint his arbitrator in seven days, 
the lessor would appoint his arbitrator as sole arbitrator. The 
lessee appointed an arbitrator, but apparently, he did not proceed. 
The proper remedy in such a case was to get him removed, under 
s. 6 of the Arbitration Act, 1934. The lessee took the point 
that the matters in dispute were not defined. The lessor’s 
arbitrator, therefore, subsequently and without express appoint- 
ment, proceeded to deal with the matter. The award was set 
aside on the ground that he acted as sole arbitrator without 
being expressly appointed as such. The language of the Act, 
being a technical statute and ousting the jurisdiction of the court, 
must be carefully observed, per Maugham, J. (as he then was), in 
Re Franklin & Swathling’s Arbitration {1929] 1 Ch. 238, 241. 

(Concluded.) 








A Conveyancer’s Diary. 


Assents. 


A CORRESPONDENT puts the following point to me. <A died in 
1930 possessed of a house and little else. He made a will giving 
everything to his wife B, and appointing her sole executrix. 
She proved the will, but never executed a written assent to the 
vesting of the house in herself or in anyone else. In 1940 she 
died leaving a will by which she appointed C and D to be her 
executors. © and D proved B’s will and are about to convey the 
property. Should they convey as personal representatives of A 
(by representation) or as personal representatives of B? The 
point can, I think, be more clearly appreciated if one considers 
what B’s position would have been had she sold the property in, 
say, 1939. Should she have conveyed as_ beneficial owner 
(in which case C and DPD would now convey as her personal 
representatives) or as personal representatiyes of A (in which 
case C and D would now do the same thing). 

There is one point of terminology which must be cleared up 
in limine. If my legal advisers tell me that I am in the position 
to convey an interest in land as beneficial owner, it means that 
they think that I can safely say ‘* the vendor as beneficial owner 
hereby conveys.”” Those words import certain statutory 
covenants for title under L.P.A., s. 76 and Sched. II. These 
covenants can be given in respect of any sort of interest in land ; 
they comprise covenants that the conveying party has a good 
right to convey the subject-matter expressed to be conveyed, 
for quiet enjoyment, for freedom from incumbrance, and for 
further assurance. In the case before us, A is assumed to have 
had the legal estate in fee simple and the equitable estate in fee 
simple, both unincumbered. The question whether B could have 
conveyed as beneficial owner is thus really whether she could have 
safely given the ‘* beneficial owner ’’ covenants in respect of both 
legal and equitable fee simple. 

When we come to the question whether B could have conveyed 
as personal representative we find an ambiguity. The effect of 
a conveyance by one who is expressed to convey as ‘ personal 
representative ” is that the conveying party is bound by a 
covenant that he has not been party or privy to any incumbrance 
(L.P.A., Sched. II). Anyone who has not incunibered could, 
of course, give such an implied covenant. But the more 
important question is whether the vendor is in fact personal 
representative of A deceased and whether the interest in question 
is so vested in him that he can convey it to a purchaser. The 
point, of course, is that a personal representative may no longer 
have any given interest formerly belonging to his testator ; 
further, at least under the law in force before 1926, it was quite 
possible for a personal representative still to have the interest 
but to be in a position where he was not entitled to deal with it 
except by transfer to a beneficiary. That would have occurred, 
for instance, where the administration had long been completed. 
On the other hand, a personal representative who is entitled to 
sell could convey ‘‘ as beneficial owner,” though it would be 
unwise of him to commit himself to those covenants, unless all the 
possible interests were vested in him in one capacity or another. 

The present position in regard to dispositions by personal 
representatives of property vested in them as such is as follows : 
By A.E.A., s. 1, the whole of the realty vested in the testator at 
his death for an interest not ceasing on his death devolves on 
his personal representative. By s. 9 and Sched. IX, para. 3, of the 
Law of Property (Amendment) Act, 1924, the Wills Act, 1837, 
is affected in the manner there specified, viz., that it is in future 
to take “ effect to enable equitable interests to be disposed of 
subject and without prejudice to the estate and powers of a 





personal representative.” It is this last provision which gives 
rise to the well-known saying that ‘‘ a will now operates only in 
equity.’ Thus, where P devises Blackacre to Q in fee simple, 
X being the executor, the legal estate passes to X and the equitable 
estate also passes to X under A.F.A., s. 1. As executor, X has 
certain powers, to be noticed later, but subject to any exercise of 
those powers the will operates in equity in favour of Q, thus giving 
Q power to call for an assent in his favour. Under A.E:A., 
s. 36 (4), the assent has to be in writing so far as it affects a legal 
estate, but no writing is necessary for an assent in respect of the 
equity. I am clearly of opinion that the devisee’s equity is 
merely one to call for an assent and is not an immediate equitable 
fee simple. That seems to me to be the inescapable conclusion 
from A.E.A., s. 1, which vests both legal and equitable estates 
in the personal representative, when it is read with the provision 
cited above from the Act of 1924, whereby a will operates in 
equity subject to the estate and the powers of personal 
representatives. 

The powers of a personal representative are mainly those 
conferred by A.E.A., s. 39, which gives him various powers ‘ for 
purposes of administration ’’ and for other purposes not here 
relevant. Much the most important group of those powers is 
that identifying the position of the personal representative 
with that of a trustee for sale. 

There is no doubt, therefore, that for purposes of administration 
the personal representative has the whole legal and the whole 
equitable estate and can sell either or both of them. Moreover, 
it is provided by A.E.A., s. 36 (8), that notice to a purchaser 
that the debts, etc., have all been paid does not of itself invalidate 
a conveyance of a legal estate to him by a personal representative. 
The final position thus is that so long as a personal representative 
has not disposed of any given interest (which fact. when it 
occurs, may by virtue of A.E.A., s. 36 (5), be, and should be, 
endorsed on the grant) a purchaser from him is safe. In fact, 
the devisee’s equity never becomes effective against the land 
until he has obtained an assent, whether at law or in equity. 

The difficulty in the case mentioned at the beginning lies 
in the fact that B was at one and the same time A’s executor 
and A’s devisee. The whole legal and equitable estate vested 
in her as personal representative ; her equity as devisee was 
subject to her own estate and powers as personal representative. 
The practical question is not so much whether in fact she had 
assented to the vesting of the equitable fee simple in herself 
as whether a purchaser would have been safe, immediately 
before her death (a) in taking a conveyance from her in her 
capacity as A’s personal representative, and (b) in taking a 
conveyance from her as beneficial owner of the estate at law and 
in equity. In my opinion the purchaser would have been safe 
in doing either of those things. If B had purported to act as 
personal representative, A.E.A., s. 36 (8), and the absence of 
any memorandum of a previous disposition would have been an 
effective protection. If she had purported to act as beneficial 
owner that very fact would have been evidence that she had 
assented to her equitable fee simple as devisee taking effect, 
and, as she still had the legal estate (in her capacity as personal 
representative), she could effectively convey both and would have 
been safe in giving the ‘* beneficial owner ’’ covenant. 

On B’s death without having assented to the estate vesting 
in herself and without having made any conveyance which 
would have operated as,evidence of an assent qua the equitable 
fee, her executors obtained, under A.E.A., s. 1, the whole legal 
and equitable estate as the executors by representation of A. 
Their position then became just as A’s was immediately before 
her death. 

In conclusion, I should observe that it seems clear to me 
that in the absence of an assent or conveyance the legal estate 
would continue to go down the chain of representation to A, 
as there would be nothing to stop it doing so. The question 
is whether those representatives have throughout their full 
position as having an overriding legal and equitable estate under 
the Act of 1924, or whether they have given any sort of assent 
qua the equitable estate. There will seldom be evidence of such 
a thing unless the executor-devisee conveys ‘‘ as_ beneficial 
owner’’; such a conveyance would be valid, for the reasons 
given above. 
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Landlord and Tenant Notebook. 


Frustration and Building Leases. 

YET another gallant attempt has been made to apply the doctrine 
of frustration to the contract between landlord and tenant. In 
Leightons Investment Trust, Ltd. v. Cricklewood Property and 
Investment Trust, Ltd., reported in The Times of 22nd October 
last, it was strenuously argued that, unlike other tenancies, a 
building lease could be frustrated, and had been frustrated, in the 
following circumstances. 

In 1936. the defendants had accepted a lease of vacant land, 
covenanting to build a number of shops upon it. When the war 
broke out there were still fourteen to be built, and one gathers 
(though the present report does not say so in so many words) 
that they ceased operations. However, the action, brought by 
the grantor’s successors in title, was for rent only. It was common 
ground that the demand for shops had ceased and so had the 
supply of finance, while the supply of building materials had been 
curtailed by Government restrictions. The defence pleaded that 
as regards the fourteen shops the agreement contained in the 
lease had been frustrated. 

Two possible answers suggest themselves: the one, that these 
facts do not constitute frustration ; the other, that a lease cannot 
ever be frustrated. I mention this, because the leading case of 
Paradine v. Jane (1647), Aleyn 26 (in which a farmer, sued for 
rent, unsuccessfully set up that he had been expelled from the 
premises, and his crops destroyed, by Prince Rupert’s famous 
cavalry), is often referred to as authority for the second proposi- 
tion. In fact, it never got as far. The principle applied was that 
of sanctity of contract : where a party by his own contract creates 
a duty or charge upon himself he is bound to make it good if he 
may, notwithstanding any accident by inevitable necessity, since 
he might have provided against it by his contract. The doctrine 
of frustration is of more recent origin and its principles have not 
been satisfactorily settled yet ; whether implied agreement is its 
basis or not is still arguable. Be that as it may, it is essentially a 
doctrine of commercial law, and thus it was that Lush, J., con- 
cluded his judgment in London & North Eastern Estates Co. v. 
Schlesinger |1916] 1 K.B. 20 (alien enemy tenant prohibited from 
living in area in which his flat was situated, sued for rent), with : 
‘* But there is, I think, a further answer to the contention. It is 
not correct to speak of this tenancy agreement as a contract and 
nothing more. A term of years was created by it and vested in 
the appellant . . . In my opinion it continues vested in him still.” 

In Matthey v. Curling [1922] 2 A.C. 180, the above statement 
was referred to with approval, as it had been in Whitehall Court, 
Ltd. v. Fitlinger {1920] 1 K.B. 680. And the most recent authority 
was Swift v. Macbean [1942] 1 K.B. 375, in which tenants of 
furnished premises, who had shown remarkable foresight in taking 
them before the war for the duration thereof, but had not 
apparently directed their imagination to the possibility of 
requisitioning by the Minister of Health, were held liable for rent 
after that event. This case was briefly mentioned in the 
** Notebook ”’ of 20th December last (85 Son. J. 472); the 
Landlord and Tenant (Requisitioned Land) Act, 1942, may be 
considered a sequel of the decision. 

The tenant in Swift v. Macbean conceded that the doctrine of 
frustration did not apply to a demise of unfurnished premises. 
In much the same way, the tenants in Leightons Investment Trust, 
Ltd. v. Cricklewood Property & Investment Trust, Ltd., sought to 
extend the application of the doctrine only to the type of lease 
with which they were concerned ; and when I described the 
attempt as a gallant one, no idle compliment was intended. If 
Birkett, J., was satisfied, in Swift v. Macbean, that but for the 
‘*‘ estate ’’ factor there would have been discharge by frustration, 
Asquith, J., who decided the recent case, might well have been 
convinced that Paradine v. Jane did not in itself present an 
obstacle to the defence. 

The argument put forward by the defence was that the contract 
was not a mere lease, but a commercial adventure. The real 
object was the building of houses, and a distinction could be 
drawn between this case and those cited by the plaintiff in that 
those all related to houses already in existence. But the learned 
judge considered that the object of the lease was an irrelevant 
consideration and the doctrine could not apply. 

The principle of the doctrine of frustration may be said to have 
been laid down by Blackburn, J., in Taylor v. Caldwell (1863), 
3 B. & S. 826: ‘in contracts in which the performance depends 
on the continued existence of a given person or thing, a condition 
is implied that the impossibility of performance arising from the 
perishing of the person or thing shall excuse performance.’ The 
‘thing ’’ which perished in that case was in fact a building, to 
wit, a music-hall; but the relationship between the parties was 
held to be that of licensor and licensee, not landlord and tenant. 
‘** Frustration of the adventure or of the commercial or practical 
purpose of the contract ’’ is the proper expression, as was recently 
pointed out by Lord Wright in Joseph Constantine Steamship Line, 
Ltd. v. Imperial Smelting Corporation [1942] 1 A.C. 154, the 
essential condition being ‘‘ so vital a change in the circumstances 
as to defeat the contract.” 

It will be seen that the tenants in the most recent decision had 
a rather more attractive case than those in Swift v. Macbean. 


If the destruction of subject-matter can discharge a contract, its 
failure to come into being should have the same result. The 
contract was, further, a commercial one, and circumstances had 
undergone a vital change. 

It will have been noticed that one of the changes was Govern- 
ment restrictions on building materials. I do not know to what 
extent these restrictions contributed to the impossibility, and it 
is unlikely, having regard to the dates, that they could be solely 
responsible. But if they were, some solution might be offered of 
the problems discussed in the ‘‘ Notebook ’’? of 21st March last 
(86 Son. J. 81), which problems related to the effect of the Control 
of Buildings Order, 1941, on claims for dilapidations. Be it 
remembered, however, that the present action was merely for 
rent, and I surmise that the result would be that rent still ‘* issues 
out of the land,’ whether the land be in the condition 
contemplated by the parties or not. 








Our County Court Letter. 


Bomb Damage to Fur Coat. 

IN a case at Nottingham County Court (Alackey v. Lipman) the 
claim was for £39 7s. 6d. as damages for negligence ; alternatively 
for breach of contract. The plaintiff’s case was that the defendant 
was a furrier, and had displayed in his window a card marked : 
‘* Furs Re-modelled and Repaired.’’ In September, 1940, the 
plaintiff had accordingly left her fur coat with the defendant for 
renovation. Owing to the delay in returning the coat, the plaintiff 
made inquiries, and was informed that her coat had been destroyed 
by enemy action in London. It was contended, on her behalf, 
that the coat should not have been removed from the premises 
at which it was left for repair. The defendant denied that he was 
a furrier, as he was a milliner only. The card had not been 
displayed in his window, but in that of his brother’s shop, next 
door. There was no implied contract to inform the plaintiff of 
his intention to send her coat away for the work ordered, and no 
necessity to inform her of the fact. His Honour Judge Hildyard, 
K.C., held that the defendant had not been negligent. There was 
also no special contract to repair the coat on the defendant’s 
premises. Judgment was given for the defendant, with costs. 


Liability for Spread of Fire. 


In Hind v. Lincolnshire Road Car Co., Ltd., heard at Grantham 
County Court, the claim was for damages in respect of the 
destruction by fire of the plaintiff’s hay rick. The plaintiff's case 
was that, on the night of the 2nd October, 1941, an omnibus had 
caught fire on the road from Oakham to South Witham. The 
flames had got beyond control. and the sparks ignited the rick 
in a field adjoining the highway. The defence was that the 
driver, being unable to extinguish the flames, was driving the 
omnibus to South Witham to obtain help. Nevertheless, the 
vehicle had to come to a standstill before reaching its destination. 
His Honour Judge Langman held that the defendant’s driver 
might have taken steps to combat the fire earlier than he did. 
Judgment was given for the plaintiff for £119, with costs. 
Compare Gunter v. Jones (1908), 24 T.L.R. 868. 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Rent of Requisitioned Property. 

@. My client granted a lease on the 25th January, 1939, to a 
company carrying on a wallpaper business. The term is for a 
lease of twenty-one years, and the rent £90 per annum, the 
landlord being responsible for all outside repairs. The shop 
property is in a neighbouring coast area, and about twelve months 
since, the military appropriated the property for their purposes. 
In appropriating it, they, the military authorities, communicated 
with the lessee, and informed the lessee that the rent they proposed 
to pay was £80 per annum, they deducting £10 per annum in 
view of the fact that they assume responsibility for all repairs. 
My client, the landlord, has not been called into the negotiations, 
but the lessee adopts the attitude that as he is getting only £80 
per annum from the War Office, that is all he is called upon to 
pay to my client. My client, on the other hand, states that the 
outside of the premises is in a perfectly good order, that a deduc- 
tion of £10 is a ridiculously large reduction to make from his rent, 
and that in any case he is not a party to any arrangement with 
the War Office, and is entitied to the £90 rent as reserved in the 
lease. Will you please advise whether there is any legislation or 
regulation dealing with such a point, and what in your opinion 
are the rights between the parties. 

A. The requisitioning of the property by the military autho- 
rities does not modify the terms of the lease. The lessee is still 
liable for the full rent of £90 reserved by the lease. There is no 
regulation entitling him to pass on to the lessor any loss incurred 
| by himself as a result of the requisitioning. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

2 November.— Cruising off Cape St. Vincent the ‘‘ Rover,” 
privateer, fell in with the ‘‘ Victoria,”’ a merchant ship of Venice. 
Her captain, George Hunter, brought the Venetian master, 
Girardo Silvestrini, with his papers on board his own ship, keeping 
him for five hours and entertaining him to dinner. Before they 
parted he asked for some rice and oil for his sick, who amounted 
to a considerable number, and this was granted, but as the ships 
were sailing away a gunshot from the ‘“‘ Rover ”’ killed the master 
of the ‘ Victoria.””’ On the 2nd November, 1781, at the 
Admiralty Sessions at the Old Bailey, Hunter and his first 
lieutenant, William Townsend, were acquitted of robbing the 
* Victoria.”” They were then immediately tried for the murder 
of Silvestrini, and Townsend, who had ordered the gun to be 
fired, was convicted and condemned to death, his body being 
ordered to be given to the surgeons for dissection. 

3 November.—On the 3rd November, 1737, ‘“ a commission 
passed the Great Seal appointing the Archbishop of Canterbury, 
the Lord Chancellor, the Archbishop of York, the President of 
the Council, the Lord Privy Seal, the Secretary of State and 
other officers therein named to examine into the law fees of 
England, Wales and Berwick-upon-Tweed.”’ 

4 November.—On the 4th November, 1571, the Inner Temple 
Benchers made an order “ that every bencher, utter-barrister and 
every attorney of the House shall pay yearly every term 12d. 
and every other gentleman of the House 6d. towards the wages 
of Mr. Corauns, divinity reader there.’”? The entry is interesting, 
for fourteen years earlier it had been ordered that no attorney 
should be admitted to the society and that it should be 
made a condition of the admission of a member ‘“‘ that if 
he practise attorneyship that then ipso facto to be dismissed 
and to have liberty to repair to the Inn of Chancery from 
whence he came.” 

5 November.— Watkin Williams, the son of a Denbighshire 
parson, first turned to medicine as a career and was for some time 
house surgeon at University College Hospital. Then, though he 
could command no influence in the legal world, he went to the 
Bar and made a start devilling for busier men and writing a 
little book on practice and pleading. His genial, open manner 
and impulsive disposition made him popular. He went into 
Parliament and further promoted his well-being by marrying, 
first, the niece of Vice-Chancellor Malins and then the daughter 
of Mr. Justice Lush in the year of his appointment to the Bench. 
When his father-in-law was promoted to the Court of Appeal it 
was rumoured that he would succeed him, whereupon he wrote 
to his constituents in Carnarvonshire assuring them that he would 
never accept “ an ordinary judgeship.’’ The legal world greeted 
this gesture, which it pronounced ‘‘ just like Watkin,’’ with 
convulsions of mirth and some verses were written with the 
refrain: ‘‘ I will not be an ordinary judge.’’ However, on 
second thoughts, he accepted and was raised to the Bench on the 
5th November, 1880. In routine judicial business his practical 
experience and quick apprehension made him very efficient, 
but he is remembered rather as a successful lawyer than a great 
judge. He died suddenly while on circuit at Nottingham in 1884. 

6 November.—On the 6th November, 1724, the Duke of 
Newcastle, Secretary of State for the Southern Department, 
wrote from Whitehall to Sir Philip Yorke, the Attorney-General : 
* Sir, His Majesty being informed of the extraordinary escapes 
that John Sheppard a felon convict has twice made out of Newgate 
and how very dangerous a person he is, has commanded me to 
signify to you his pleasure that you do forthwith cause him, 
in the proper course of law, to be brought before the Court of 
King’s Bench to the end that execution may without delay be 
awarded against him: And that he may be the more securely 
kept His Majesty would have you move the Court that he may 
be remanded to Newgate to remain in custody there until his 
execution. I am, Sir, Your most humble servant, Holles 
Neweastle.”” Poor Jack, twenty-two years old, certainly an 
ingenious criminal but by no means a desperate character, had 
been recaptured a week before, after his legendary escape from 
Newgate. He had ten days more to live. Noblemen and persons 
of distinction flocked to see him and the warders collected over 
200 guineas in entrance money. ‘‘So you are Sheppard ? ” 
said one gentleman. ‘“ Yes, sir,” replied Jack. ‘‘I am the 
shepherd and all the turnkeys here are my flock, and I cannot 
stir abroad but they are all at my heels baaing after me.” 

7 November.—On the 7th November, 1767, Edward Higgins 
was hanged at Carmarthen for burglary. Despite his anxiety 
to be executed within the castle walls, he was taken out of the 
gaol about eleven in the morning to go to the gallows at Petfarn. 
On the road he walked so fast that the spectators could scarcely 
keep up with him. While under sentence of death he had 
assured the sheriff that he would get a reprieve and sure enough 
a reprieve had arrived, but, on inquiry, it turned out to be a 
forgery. At the place of execution he cursed, and swore that it 
was genuine, and called the under sheriff a scoundrel for taking 
away his life with the reprieve in his pocket. He mounted the 
ladder boldly, and said: ‘‘ Gentlemen, now is the time; do 





as you please. You have my reprieve in your custody.’’ After 
he had prayed for about five minutes he said: ‘‘ I am ready,” 
and was turned off the ladder about one o’clock. 

8 November.— Edward Clive was called to the Bar at Lincoln’s 
Inn on the 8th November, 1725. He was appointed a Baron of 
the Exchequer in 1745, and in 1753 he was transferred to the 
Common Pleas and knighted. In 1770 he retired on a pension 
of £1,200, and in the following year he died. He is_ best 
remembered as one of the judges caricatured in Hogarth’s 
engraving of ‘‘ The Bench.” 

CONCESSION BY THE TEMPLE. 

It seems that after centuries of a jealously guarded indepen- 
dence the Temple is to allow itself to become part of the City 
of London, for fireguard purposes only. This decision, the 
fruit of long discussions, contrasts strangely with the attitude 
of the Templars on the occasion of a disastrous fire in 1678, 
when Pump Court, Elm Court and part of Brick Court and Middle 
Temple Lane were destroyed. ‘‘ About midnight the Lord 
Mayor and Sheriffs came down but the gentlemen of the Inner 
Temple affronted him, not owning his authority there, according 
to old tradition among them, and would want his help rather 
than connive at such a precedent to be in derogation of their 
liberties, whereupon they beat down the sword and would not 
permit it to be borne erect.’’ The mortified magistrate retired 
to drink off his annoyance and revenge himself by turning 
back the City fire engines. The sword borne erect, obnoxious 
symbol of a strenuously repudiated authority had twice already 
‘aused a riot in the Temple. In 1555 the Lord Mayor came 
to a Reader’s feast and the young gentlemen of the Inn beat 
down his sword and sent him off dinnerless in ignominous flight. 
A hundred years later the incident was repeated, and the Lord 
Mayor had to take refuge in a set of chambers before making 
his escape. The controversy subsided, but found no solution. 
The closed gates of the Templars and their insistence on fixing 
their own rates still mark their extra-territoriality. 








Notes. 

Three British prisoners of war have passed the Trinity Bar examination. 
They are in Oflag VIB and have been reading during their imprisonment. 
The papers were sent out by the Council of Legal Education through the 
Red Cross. The students sat under the supervision of the camp education 
officer, Major Viney, and the usual examination rules were observed. 

According to a note in The Times, the committee of the Stock Exchange 
have announced that under the provisions of F.E. Notice 190, Form B 
is being dispensed with in respect of permitted transfers between residents 
of the United Kingdom of securities restricted under Regulation 1, provided 
that Form 8.2, with non-enemy declarations endorsed thereon, is completed 
in accordance with existing procedure and approved by the Bank of England. 
The Bank of England have informed the Share and Loan Department that 
it is hoped that such revised forms, embodying the necessary declaration, 
will be available during the next few weeks, and, in order that members 
may be spared inconvenience, have confirmed that until stocks of the new 
forms have been distributed Form B should continue to be used. In cases 
where a ticket has passed unaccompanied by a Form B the deliverer must 
obtain from the buyer a Form B with declaration 2 dulf completed to enable 
him to effect delivery of the Form 8.2, accompanied by a Form B. 

P nee 
LATE WAR DAMAGE NOTIFICATIONS. 

The War Damage Commission announces that a notification of war 
damage to land or buildings (Form C.1) cannot be accepted after the 
prescribed period of thirty days from the date of the damage unless it is 
accompanied by an explanation satisfactory to the Commission of the failure 
of the claimant to notify the damage. within that time. 

After Ist December a claimant who sends in a notification more than 
ninety days after the oceurrence of the war damage will normally be 
required to make a statutory declaration before a Commissioner for Oaths 
or a Justice of the Peace on a special form which must be obtained from a 
regional office of the Commission. In this he will be called on to verify the 
information needed in a notification of damage, and in addition give full 
particulars of all the damage sustained by the property, the facts upon 
which he relies to prove that it was war damage, and a full statement of the 
circumstances put forward as an explanation of the delay. The Com- 
mission will then decide, under the powers conferred upon it by the proviso 
to s. 10 (3) of the War Damage Act, 1941, whether to make a payment 
notwithstanding that the requirements of the regulations have not been 
observed. 

In making this announcement the Commission desires to emphasise that 
it is not its intention to deprive a bona fide claimant of a payment in respect 
of damage to land and buildings. But it is essential, in order to ensure 
that payments are not made in respect of damage other than ‘‘ war damage,” 
that early notification of the occurrence of war damage should be made to 
the Commission. Accordingly these arrangements will not normally apply 
if some other proprietary interest has already notified the damage. 


Mr. William Wilson Grantham, K.C., of Crown Office Row, E.C., Recorder 
of Deal, left £36,565, with net personalty £9,573. He left his collection of 
number ones or first issues of newspapers and magazines in about seventy 
volumes, now at the County Hall, to be offered to the London County 
Council. 
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Notes of Cases. 
COURT OF APPEAL. 


Model Farm Dairies (Bournemouth), Ltd. ». Newman. 
Goddard and du Pareq, L.JJ. 5th October, 1942. 


Practice and procedure—Interrogatories—Question as to state of health— 

Liability to answer. 

Defendant’s appeal from an order by Croom-Johnson, J., made on 
20th July, 1942, refusing to allow an interrogatory by the defendant to a 
third party. 

The action was for damages for negligence in supplying milk which, it 
was alleged, contained typhoid germs, and the defendant claimed over 
against a third party, alleging that the infection of his cows and milk was 
due to the pollution of a stream running through the defendant’s farm by 
a drain from the third party’s house. The interrogatory sought to be 
administered was as to whether the third party, to the best of his present 
knowledge, information and belief, was not a carrier of the typhoid germ 
in 1936. 

Gopparp, L.J., said that he thought that the question was fair. In 
the same way, in insurance cases or accident policies and life policies, there 
was often a question as to whether a person had suffered or was suffering 
from a particular disease at some particular time, or indeed, whether his 
parents might not have suffered from the disease. If the question could 
not be asked in this case, the defendant might be put in a wholly undeserved 
position of difficulty. Rose v. Kevorkian (1936), 2 
different case because there the interrogatory was as to belief in the 
genuineness of certain pictures, which could only be answered by consulting 
experts in advance, while the present interrogatory could be answered 
without consulting experts in advance. The interrogatory would be 
allowed in the form mentioned. 

pu Parca, L.J., said that he had felt a little doubt, as it was said that 
the third party might have to give an answer admitting something which 
rested on the opinion of an eminent physician who was no longer living. 
The objection was, however, fanciful. If there were any doubt, the third 
party could safeguard himself. If there was no real doubt, it could be 
a grave misfortune that the other side should have to go to trial when the 
ground ought to have been cleared by an admission. 

CounseL : John Flowers, K.C., and H. H. Maddocks ; 
and A. E. Beecroft. 

Soticitors : Walmsley & Stansbury, for E. W. Marshall Harvey & Dalton, 
Bournemouth ; Broad & Son, for Luff, Raymond d&- Williams, Bournemouth. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


Valentine Holmes 


CHANCERY DIVISION. 


In re Repton Foundry, Ltd. 

Simonds, J. 12th October, 1942. 
Companics—Company struck off the register—New company registered 
with the same name—Application to restore old company to the register 

—Difficulty of name—Procedure—Companies Act, 1929 (19 & 20 Geo. 5, 

c. 23), 88. 17, 295. 

Petition. 

R, Ltd., was incorporated in 1929 as a private company with a capital 
divided into 10,000 £1 shares. Of the 9,100 shares which had been issued, 
7,000 were issued to L and the balance equally between the petitioners, 
as nominees for L. The company started business and purchased certain 
freehold land on which it carried on its business. The company was not 
successful and its last annual return was filed in 1931. On the 18th January, 
1935, the Registrar of Companies pursuant to s. 295 of the Companies 
Act, 1929, duly struck the name of the company off the register. Thereupon 
the company’s land vested under s. 296 of the Act as bona vacantia in the 
Crown. This, however, was overlooked by L, who treated the land as 
his own until his death in 1941. The petitioners, as the legal personal 
representatives of L, by this petition asked. that the name of the company 
might be restored to the register. The petition was served on the Registrar of 
Companies. The object of the petition was to bring the company into 
being again, so as to enable a good title to be made to the land. The 
Companies Act, 1929, provides that: ‘*‘ No company shall be registered 
by a name which (a) is identical with that by which a company in existence 
is already registered.” The question arose as to how the name of the 
original company could be restored to the register as, since its name 
had been struck off, a new company had been registered with an identical 
name. 

Simonps, J., said he would not make an order as had been suggested 
restoring the original company’s name to the register on condition that 
it went into liquidation within a specified time, as that would mean there 
were two companies on the register with the same name. He would, 
however, make the order asked for subject to the petitioners undertaking 
first, to do all things necessary for changing the company’s name to L (1929), 
Ltd., if that name was available, or to some other name approved by the 
Registrar ; secondly, to,take no other corporate step until such change 
was effected ; thirdly, within three months, to pass an effective resolution 
for winding up ; and fourthly to pay the costs of the Board of Trade. 

CounseL: A. C. Nesbitt ; Danckwerts. 

Souicitors: 7’. D. Jones & Co., for Lyon Clark &: Co., West Bromwich ; 
Solicitor to the Board of Trade. 

[Reported by Miss B, A. BICKNELL, Barrister-at-Law.] 


2 All E.R. 1334, was a 





KING’S BENCH DIVISION. 


Knight v. Great Western Railway Co. 
Tucker, J. 24th June, 1942. 
Railway—Accommodation crossing for cattle—Collision in fog while cattle 
using crossing—Liability. 

Action for damages for negligence. 

The plaintiff, the owner of a farm at Shiplake, had the right to use a 
level crossing over the defendant railway company’s branch line running 
between Wargrave and Shiplake stations. On the 7th June, 1941, while 
his servants were driving a herd of cattle over the crossing, the morning 
being misty, the cattle were run into by an engine going towards Shiplake, 
eight of the animals being killed. He claimed £289 19s. 5d. damages. 

Tucker, J., after referring to s. 68 of the Railways Clauses Consolidation 
Act, 1845, said that the engine was approaching the crossing at thirty miles 
an hour, at which speed it could be pulled up in about 100 yards. Visibility 
at the time was 30 to 50 yards. The driver knew of the crossing and that 
cattle were habitually driven over it. The driver sounded his whistle at 
the whistling board, but the plaintiff’s servants did not hear it. That 
was, however, immaterial, because, had they heard it, there would not 
have been time to prevent the accident. The case depended on the degree 
of care required of the company in respect of a crossing of that kind. The 
company were under a duty to take reasonable precautions with regard to 
the approach by engine drivers to such crossings. The degree of care 
required might, however, vary very considerably according to whether the 
crossing was one over which the public had a right to pass or was merely, 
as in this case, a private accommodation crossing for the use of an adjoining 
occupier. The only possible allegation of negligence here was excessive 
speed, for the general layout and arrangements with regard to whistling 
were adequate. Was it negligent for an engine driver in such a fog as 
existed, on a line of that kind, and knowing of the level crossing, to be 
proceeding at such a speed that he could not pull up within the limits of 
his field of vision? An accident was inevitable so long as the driver was 
proceeding at any speed exceeding a speed at which he could stop in some 
40 yards. He knew that the signals were in his favour. In his (his lordship’s) 
opinion, it would be to impose too high a degree of care on a driver in 
circumstances such as these to hold that the driver was negligent because 


he could not pull up at a level crossing within his field of vision. There 
would be judgment for the company. 
CounsEL: Patrick O'Connor ; Cartwright Sharp, K.C., and R. C. Hutton. 
Sonicirors : Frederick Pope & Co. ; P. W. Pine. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
Hartstoke Fruiterers, Ltd. v. London, Midland and Scottish 


Railway Co. 
Hallett, J. 7th July, 1942. 

Negligence—Carriage of goods—Railway company—Failure to notify con- 
signees of arrival of perishable goods at station—No wilful misconduct— 
Liability. 

Action for negligence. 

The plaintiffs, fruit merchants, for some time before September, 1940, 
used to receive consignments of bananas sent by consignees from Avonmouth 
to Kew Bridge Station. At the beginning of September, 1940, the consignors 
delivered 550 bunches of bananas to the defendant railway company for 
carriage at owner’s risk to the plaintiffs at Kew Bridge Station. The 
bananas arrived at Kew Bridge Station in two lots on Friday and Saturday, 
the 6th and 7th September. No advice of the arrival of either truck was 
sent to the plaintiffs until the following Tuesday, by*which time the bananas 
had deteriorated in value to the extent of £226 18s., to recover which the 
present action was brought. It had been the custom for the railway 
company to telephone to the plaintiffs as soon as goods arrived at the 
station, and the plaintiffs used to collect them on the same day. The 
carriage was —— to the Standard Terms ge Conditions of Carriage 
settled by the Railway Rates Tribunal under s. 43 of the Raibways Act, 
1921. The conditions dealing with carriage at owner’s risk wr 

** 3. The company shall not be liable for loss . . . or detention of . a 
consignment except upon ane that the same arose from the wilful mis- 
conduct of the company The company shall in every case when 
merchandise is consigned to a ‘ealies . . . and is not to be delivered by 
the company’s road vehicle . . . give notice in writing (or by telephone 
if so agreed in writing) of arrival to the consignee.” Bananas 
were only carried at owner's risk. It was contended for the plaintiffs 
that by condition 9, although no time was specified for the giving 
of notice of arrival, notice must be given in a reasonable time, and 
that, for perishable goods like bananas, a reasonable time would be the 
same day ; that the delay had been such as to amount to wilful misconduct 
within the meaning of condition 3 ; that if the company were held protected 
by condition 3, condition 9 would have no effect ; and that condition 3 
could not control the absolute obligation to give notice under condition 9. 
It was contended for the company that condition 9 imposed a duty but did 
not fix the damage for breach of it ; and that even if damage caused by the 
breach of duty imposed by that condition were proved, the company 
would still be free from liability unless the trader showed affirmatively 
that the breach constituted wilful misconduct. 

Ha.ett, J., said that there was plainly a duty on the railway company 
to notify the arrival of the goods within a reasonable time, and that they 
had not done so. There was therefore a breach of condition 9, and two 
questions arose: were the railway company entitled to the protection of 
condition 3 with regard to that breach ; and, if they were, had the plaintiffs 
proved wilful misconduct so as to destroy that protection ? Condition 9 
imposed a duty, but gave no indication as to the consequences of a failure 
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to perform it. The wording of condition 3 was very wide, and in his 
opinion the kind of damage resulting from breach of condition 9 fell within 
the protection given by condition 3. As for the second question, the onus 
of proving wilful misconduct was on the plaintiffs. Even if all the 
plaintiff’s allegations had been proved, they fell far short of wilful 
misconduct. There must, therefore, be judgment forjthe railway company, 
with costs. 

CounseL: B. L. A. O'Malley ; Gething. 

Sonicitors : Russell & Arnholz ; Alexander Eddy. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Hollington v. Hewthorn & Co., Ltd. 
Hilbery, J. 22nd October. 
Evidence—Negligence—Conviction for driving without due care and attention— 

Whether admissible in civil proceedings against accused—Statement to police 

by deceased— Whether admissible—Evidence Act, 1938 (1 & 2 Geo. 6, c. 28), 

8s. 1 (3). 

Action by the personal representative of a deceased person to recover 
damages for personal injuries alleged to have resulted from the negligent 
driving of the defendant. Apart from the evidence of the policeman who 
was on the scene of the accident shortly after it occurred, the only other 
evidence tendered was that of a conviction of the defendant at petty 
sessions, arising out of the same accident for driving without due care and 
attention under s. 12 of the Road Traffic Act, 1930, and a statement alleged 
to have been made to the policeman by the deceased after the accident. 

On the admissibility of the conviction as prima facie evidence of negligence 
against the defendant, counsel for the plaintiff cited Jn the Estate of Crippen 
[1911] P. 108; 55 Sox. J. 273; Mash v. Darley [1914] 3 K.B. 1226; 
58 Sox. J. 652; Barnett v. Cohen [1921] 2 K.B. 461; and Re Spackman 
(1942), 2 All E.R. 153. For the defendant it was argued that the conviction 
was a case of res inter alios acta. The magistrates were not deciding the 
cause of the accident. Counsel distinguished Jn the Estate of Crippen, supra, 
on the ground that Sir Samuel Evans in that case had to determine 
(a) whether Crippen had committed a murder ; (6) whether the murdered 
person was the person whose estate was being administered. Hilbery, J., 
pointed out that the best evidence in that case was the decision of the 
court of record, as the man had been hanged. Hilbery, J., also quoted a 
statement at p. 209 of ** Roscoe’s Evidence in Civil Actions,’ 20th ed., 
that *‘ as a general rule the record of a conviction is inadmissible as evidence 
of the same facts coming into issue in the civil court,’ and Castrigne v. 
Imrie, L.R. 4 H.L. 414, and other cases there cited. He stated that the 
position in Crippen’s case was the same as if the felon himself were claiming, 
as the personal representative stood in his shoes. Counsel for the plaintiff 
urged that that was precisely true of the present case. The real distinction 
made by Sir Samuel Evans in Crippen’s case was that formerly no party 

.to a suit could give evidence on his own behalf, but that was now altered. 

Hiieery, J., said that the question raised by a charge of careless driving 
was different from that raised in an action for negligence at common law. 
He cited a passage from ** Phipson on the Law of Evidence,” 8th ed. (1942), 
p. 407: ** A judgment in a civil action is in general no evidence of the truth 
of the matter decided against the same person in a criminal trial, nor 
vice versa, since the parties are necessarily different ; moreover, the burden 
of proof is not the same... This rule, which certainly savours of 
technicality, has, however, lately undergone modification ” (Re Crippen, 
supra, Re Hall, supra, and Mash v. Darley, supra). His lordship ruled that 
the conviction was inadmissible as evidence, 

Counsel for the plaintiff proceeded to argue that the statement made by 
the deceased to the police after the accident was admissible under s. 1 of 
the Evidence Act, 1938, and on his attention being called to s. 1 (3), which 
excludes a statement “made by a person interested at a time when pro- 
ceedings were pending or anticipated involving a dispute as to any fact 
which the statement might tend to establish,’ counsel argued that that 
subsection applied only when proceedings were definitely in contemplation. 
It was part of a police constable’s duty to take statements, not for the 
purpose of or in contemplation of proceedings, but to ascertain as a matter 
of police procedure what took place. Counsel for the defendant cited 
Robinson v. Stern [1939] 2 K.B. 260, in which a statement made in similar 
circumstances, except that it was preceded by a police caution, was held 
to be inadmissible. 

Hitrery, J., said that s. 1 (3) precluded his admitting the statement, 
and quoted from the judgment of Goddard, L.J., at p. 268 of [1939] 2 K.B., 
in Robinson v. Stern. The giving of the caution was said by Goddard, L.J. 
(at p. 269), to be tantamount to saying: ‘* You need not incriminate 
yourself.” The case showed that ‘ anticipated ’’ did not necessarily mean 
“immediate ’’ or “threatened ’’ proceedings, but ** reasonably appre- 
hended ” proceedings. It seemed to his lordship that in circumstances in 
which a collision occurred on a road between two vehicles with injuries 
to persons in the vehicles, any citizen would know that the police would 
consider statements for the purpose of proceedings. More especially now 
that there was compulsory third-party insurance, any citizen must con- 
template that proceedings may be taken against him to recover damages. 
He was therefore precluded from admitting the statement. 

Evidence was called to show the position of the cars on the road after 
the accident, and his lordship having held that a prima facie case of 
negligence was constituted against the defendant, and the defendant not 
calling any evidence, his lordship gave judgment for the plaintiff for £100 
damages in addition to the special damage claimed. 

CounseL: R. F. Levy, K.C., and Harold Simmons ; Casswell, K.C., and 
H. Holroyd Pearce. 

Soricitors : Leader, Henderson & Leader ; P. A. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 
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PROBATE, DIVORCE AND ADMIRALTY. 
S. E. Fleming v. A. L. Fleming. 
Bucknill and Henn Collins, JJ. 2nd July. 


Summary jurisdiction—Husband and wife—Desertion—Bona fide desire to 
return—U nreasonable rejection by wife—End of desertion—Magistrate 
as mediator—Supreme Court of Judicature (Consolidation) Act, 1925 
(15 & 16 Geo. 5, c. 49), 8. 176; Matrimonial Causes Act, 1937 (Edw. 8 
and | Geo. 6, c. 57), 8. 2; Summary Jurisdiction (Married Women) Act, 
1895 (58 & 59 Vict., c. 39), 8. 4. 

A husband’s appeal from an order made by the magistrate at the South- 
Western Police Court on 2lst April, 1942, whereby he was adjudged to 
have deserted his wife on 12th March, 1942, and he was ordered to pay 
5s. a week to the wife and 10s. a week to the child. 

The husband had suffered from tuberculosis and had had difficulty in 
keeping his work. On 12th March, 1942, he left his wife, leaving behind him 
a note to the effect that he was driven from the house and was not going of 
his own free will. On 7th April, 1942, he obtained work and offered in two 
letters to resume life together with her. On 12th April, two days before 
the issue of the summons in the present case, she sent an abusive postcard 
to her husband. The husband gave evidence that he wanted to return to 
his wife, and on the magistrate’s note appeared the words: ** No hope that 
parties will ever work together; best to remain apart for the time bcing, 
and if he can change his wife’s mind, so much the better.”’ There was no 
reference in the magistrate’s note to the note which the husband had left 
behind on 12th March. 

BuckniLL, J., said that the magistrate, in his desire to be a good friend, 
had forgotten his duty as a judge, and once a husband established a bona fide 
desire to return expressed to the wife and turned down by her without any 
good reason, he had passed out of the category of a deserter and had 
terminated his desertion. The desertion, if there was desertion, had come 
to an end before the hearing of the summons. 

Henn Couns, J., agreed, and added that before the Matrimonial 
Causes Act, 1937, the magistrates very often disregarded technique and 
could, without doing any harm to the parties, act the part of mediators 
with success. But to-day, after the Act of 1937, a finding of desertion has 
certain consequences, or may have certain consequences, of the gravest 
nature. It might very well found a suit, and a successful suit, for the 
dissolution of the marriage on the ground of desertion. Magistrates must 
bear that in mind when dealing with matrimonial cases. Appeal allowed. 

CounseL: C. E. B. Roberts ; Williamson. 

Souicrrors : Henry I. Sydney & Co.; H.C. L. Hanne & Co. 

{Reported by MAavRIcE SHARE, Esq., Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 
No. 2193/L. 34. Adoption of Children (Summary Jurisdiction) Rules, 
Oct. 6. 
Chartered and other Bodies (Temporary Provisions). 
Dental Board (Temporary Provisions) Order, Oct. 22. 
General Direc- 


No. 2198. 


E.P. 2183. Consumer Rationing (No. 8) Order, 1941. 
tions, Oct. 22, re Supply of Rationed Goods by Certain 
Bodies. 

E.P. 2180. Control of Paper (No. 48) Order, 1942, Direction No. 3, 
Oct. 22. 


E.P. 2181. Control of Paper (No. 48) Order, 1942, Direction No. 4, Oct. 22. 

E.P. 2166. Control of Paper (No. 55) Order, Oct. 21. 

E.P. 2208/8. 55. Essential Work (Agriculture) (Scotland) (Amendment) 
Order, Oct. 22. 

Excess Profits Tax. Relief from Double Excess Profits 
Tax (Aden) Declaration, 1942. Order in Council, Oct. 22. 

Food (Restriction on Dealings) Order, 1941. Amendment 
Order, Oct. 24, prescribing an appointed day. 

Food (Restriction on Dealings) Order, 1941. General Licence, 
Oct. 24. 

Food Transport Order, 1941. Order, Oct. 26, amending 
the Food (Sector Scheme) Directions, Aug. 18, 1942. 

Fuel and Lighting Registration and Distribution Order, 
1942. General Direction (Restriction of Supplies) No. 3, 
Oct. 22. 

Musical Instruments (Control of Manufacture and Supply) 
Order, 1942. General Licence, Oct. 22, re Supply of Musical 
Instruments to Educational Institutions and Youth 
Organisations. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 17) Order, Oct. 27. 

Visiting Forces (U.S.A.) Order, Oct. 21, under para. 2 (3) 
of the Schedule to the U.S.A. (Visiting Forces) Order, 1942. 


No. 2196. 
E.P. 2188. 
E.P. 2189. 
E.P. 2204. 


E.P. 2178. 


E.P. 2184. 


No. 2154. 


No. 2192. 





Honours and Appointments. 


His Honour Judge Sir Tuomas Arremus Jones, K.C., retired from the 
County Court Bench on the Ist November. The Lord Chancellor has 
appointed Mr. Ernest Evans, K.C., M.P., to succeed Sir Thomas Artemus 
Jones on that day as judge of Circuit No. 29 (North Wales). Mr. Evans 
was called by Lincoln’s Inn in 1910 and took silk in 1937. The appointment 
involves a by-election, Mr. Evans having represented the University of 
Wales since 1924. 














